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Litchfield v. Preston.* 
Supreme Court of Appeals : At Staunton. 
September 13, 1900. 
Absent, Riely, J. 

1. Liens — Successive alienalions — Order of liability — Agreement to pay vendor' s lien — 
Bights of subsequent purchasers of residue. Generally where a portion of a tract 
of land subject to a vendor's lien has been sold, the land, as between alienees, 
should be subjected in the inverse order of alienation ; but where the pur- 
chaser of the first portion agrees with his vendor that sufficient of the unpaid 
purchase price shall be applied to the discharge of the vendor's lien, then 
such portion becomes primarily liable; and if the agreement appears on the 
face of the deed to such first vendee, and the deed is recorded, it enures to 
the benefit of a subsequent purchaser of the residue of the tract, and may be 
taken advantage of by him, although primarily intended for the protection of 
the first vendee. 

1. Corporations — Banks — Exceeding corporate powers — How restrained. If a bank 
buys land in violation of section 1163 of the Code a third party can derive no 
advantage from it. The law imposes no forfeiture for its violation, and the 
only effect of its transgression in that respect is to subject the bank to pro- 
ceedings in behalf of the State to vacate its charter. 

Appeal from a decree of the Circuit Court of Washington county, 
pronounced January 25, 1899, in two suits in chancery, in each of 
which the appellee was the complainant, and in one of which the ap- 
pellant and others were defendants. Affirmed. 

The opinion states the case. 

Daniel Trigg, for the appellant. 

J. J. Stuart, White & Perm, and F. B. Sutton, for the appellee. 

Harrison, J. , delivered the opinion of the court. 

R. C. Hamilton being the owner of a tract of land in Washington 
county, subject to a vendor's lien in favor of his grantor, Mrs. Cath- 
erine A. Preston, sold and conveyed by deed of May 22, 1891, an 
undivided three-fourths part thereof to the appellant, A. T. Litchfield 
and others; Litchfield subsequently acquiring from his co-purchasers 
the "whole of said three -fourths. 

By deed dated January 2, 1893, R. C. Hamilton sold and conveyed 
his remaining one-fourth interest in the land to the Exchange and 
Deposit Bank of Abingdon, and on the 27th day of September, 1894, 

♦Reported by M. P. Burks, State Reporter. 
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the bank re-conveyed said one-fourth interest to R. C. Hamilton in 
consideration of $3,250, reserving a vendor's lien to secure that sum. 

After these transactions, this suit was brought by Catherine A. 
Preston to have satisfied her vendor's lien, upon the whole tract, 
amounting, as of March 1, 1897, to $9,378.67. The entire tract was 
sold under decree of court, the appellant becoming the purchaser at 
$14,116.25. This sale was confirmed and a commissioner directed to 
apply, after paying the costs, three-fourths of the proceeds, so far as 
necessary, to the payment of the vendor's lien due to Catherine A. 
Preston, and to pay the residue of said three-fourths to the appellant. 
The commissioner was further directed to apply the proceeds of the re- 
maining one-fourth, after paying costs, to the satisfaction of certain 
liens against R. C. Hamilton having priority over the vendor's lien in 
favor of the Exchange and Deposit Bank, and to pay the residue 
thereof to the bank. 

The ground of objection urged by the appellant to this decree is 
that his three-fourths interest in the land is made primarily liable for 
the payment of the vendor's lien in favor of Mrs. Preston, to the ex- 
clusion and release of the remaining one-fourth reserved by Hamilton 
and subsequently conveyed to the bank. It is contended that the rule 
requiring land to be subjected in the inverse order of alienation should 
govern, and that the proceeds of the one-fourth interest held by Hamil- 
ton, being the last sold, should be first applied to the payment of the 
Preston lien, and the three-fourths interest bought by appellant held 
secondarily liable for that lien. 

At the time that Hamilton conveyed the one-fourth interest to the 
Exchange and Deposit Bank, his deed to appellant and others, dated 
May 22, 1891, was duly recorded, and contained the following pro- 
vision with respect to the unpaid purchase money due to Hamilton's 
grantor: "It is hereby agreed and understood that a sum of said 
deferred payments equal to the amount of the balance due by R. C. 
Hamilton to Catherine A. Preston for said track of land is not to be 
paid until said balance of purchase money to said Catherine A. Preston, 
is paid, and that the same is to be paid out of said deferrred pay- 
ments. ' ' 

The general rule is, as stated by appellant, that when part of a tract 
of land subject to a lien is conveyed, the residue is primarily liable 
for the whole debt. An exception to the rule, however, as well es- 
tablished as the rule itself, is that where the purchaser of such part as- 
sumes the payment of the outstanding lien, then the part first sold 
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becomes primarily liable for the whole debt. 3 Pom. Eq , sees. 
1206, 1225. 

In the latter section the author says: " Whenever a grantee of any 
parcel either expressly assumes the payment of the mortgage, or his 
deed, is in such form that he takes the parcel conveyed to himself sub- 
ject to the mortgage as a part of the consideration, then, as has been 
already shown, the parcel thus purchased becomes in the hands of 
himself and of those holding under him, primarily chargeable with the 
mortgage as against the mortgagor or grantor, and consequently as 
against all subsequent grantees of other parcels from the mortgagor. 
By such an express or implied assumption, the doctrine of liability in 
the reverse order of alienation and all of its consequences are defeated 
with respect to the mortgagor and the subsequent grantees." 

No particular form of words is necessary to create a binding assump- 
tion. It is, however, unnecessary to decide whether or not there was 
an assumption of the Preston lien by appellant which bound him per- 
sonally; for if we assume that the agreement in the deed of May 22, 
1891, was not such an assumpsit of the Preston lien as would make 
the grantees in that deed personally liable over and above the funds 
in their hands going to E. C. Hamilton, the fact remains that the 
agreement did set apart, in the hands of appellant, a sufficient amount 
of the purchase money to satisfy the Preston lien, and it was his duty 
to see that it was properly applied. 

Appellant insists that the agreement in the deed of May 22, 1891, 
was for his protection only; that it was a mere memorandum between 
Hamilton and his vendees, with which Mrs. Preston had no concern. 
This contention is not tenable. It is true the provision in the deed to 
appellant, for the satisfaction of the Preston lien, was for his protec- 
tion, but it also enured to the benefit of the subsequent purchaser of 
the one-fourth interest. Willard v. Worsham, 76 Va. 392; Tatum v. 
Ballard, 94 Va. 370. 

The purchaser of the one-fourth interest had a right to rely upon 
the contract of record between Hamilton and appellant, which showed 
that the Preston lien was amply provided for. This contract doubt- 
less enabled Hamilton to sell the remaining fourth at its full value. 
If appellant had complied with his contract no one could have suf- 
fered. Mrs. Preston would have received her purchase money,, he 
would have had his land, and the remaining" one-fourth interest would 
have been relieved. It does not clearly appear that appellant has 
suffered any loss growing out of these transactions, but if it did so ap- 
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pear, he could not shift the consequences of his failure to perform a 
plain duty upon the innocent purchaser of the one-fourth interest, who 
is in no wise responsible for any loss appellant may have sustained. 

Appellant further suggests that the Exchange and Deposit Bank did 
not buy the one-fourth interest for the purpose of satisfying a debt 
previously contracted in the course of its dealings, as provided by the 
Code, sec. 1163, and that if the land was acquired by the trustees of 
the bank otherwise than as the law prescribes, they cannot hold it, and 
if they have taken it to secure a debt, then it is subject to the liens 
against Hamilton, and among them the Preston lien. 

This question does not appear to have been raised in the lower court, 
and there is nothing in the record throwing any light upon the subject. 
It may fairly be assumed that, in purchasing the one-fourth interest, 
the bank was acting within the scope of its powers. But if the bank 
bought the land outright and in violation of section 1163, appellant 
could derive no advantage from that circumstance. The law imposes 
no, forfeiture for its violation, and the only effect of its transgression, 
in the respect mentioned, would be to subject the bank to proceedings 
in behalf of the State to vacate its charter. The Banks v. Poitaux, 
3 Band. 136. 

The decree appealed from is without error, and must be affirmed. 

Affirmed. 

NOTE. — The exception, established in this case, to the general rule that where 
there is an alienation of part of a tract of land, the whole of which is burdened 
with a Hen, the several portions are to be subjected in the inverse order of aliena- 
tion, seems clearly in accord with equitable principles. 

The effect of an ultra vires purchase of real estate by a corporation, so far as 
concerns the right of private individuals to raise the question, is well settled in 
Virginia, in accordance with the principal case. It was fully discussed by Presi- 
dent Keith in Fayette Land Co. v. Louisville etc. R. Co., 93 Va. 274. 

The restriction of the charter or of the general statute (Code, sec. 1153,) with 
respect to the amount of real estate which a corporation may hold, is one which 
cannot oe availed of in a collateral proceeding, and one in which, as a general 
rule, private citizens have no concern — the question being one for the State only, 
as the other party to the contract embodied in the corporate charter; and one to be 
availed of, if at all, only in a direct proceeding brought for the purpose. 

It is not altogether clear what the rights of the State are in case of a violation 
of the restriction. The statement in the foregoing opinion, that the law imposes 
no penalty for its violation, save the right to vacate the corporate charter, while 
not involved in the principal case, probably expresses the law of this State on that 
subject. Prof. Minor expresses the opinion that lands thus illegally acquired by 
a corporation, are forfeitable to the Commonwealth. 1 Minor's Inst, 573, 612. 
So far as we have been able to ascertain, the question has not been judicially 
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passed upon in Virginia, in a direct proceeding to enforce a forfeiture. But as 
our statutes of escheat make no provision for escheating such lands (Va. Code, 
sees. 2371, 2404), and as section 1103 of the Code declares that when any corpo- 
ration shall expire or be dissolved, all of its property, after payment of debts, 
shall be subject to distribution among shareholders, there would seem to be little 
doubt that transgression of the restriction in question is not a ground of forfeiture 
of the lands — but that the only forfeiture available to the State is that of the cor- 
porate charter. The law is so stated obiter in several of the Virginia cases. The 
subject is learnedly discussed in 8 Harvard Law Review, 15. See also 5 Thomp- 
son on Corp* 5795 et seq.; note to Poge v. Heineberg (Vt. ), 94 Am. Dec, 381-387; 
Wrolen v. Armat, 31 Gratt. 228, 250-251 ; Frills v. Palmer, 132 U. S. 282 ; Mallet 
v. Simpson (N. C), 55 Am. Rep. 594. 

A similar question not infrequently arises in case of a devise or bequest to a 
corporation, in excess of its charter privileges, or contrary to the provisions of 
some general statute. Whether in such case the heirs or distributees of the testa- 
tor can assail the gift as invalid, will depend upon a proper construction of the 
charter or statute. If the apparent intention of the prohibition be to restrain the 
excessive holding of property by corporations, from jealousy of corporate aggres- 
sion, then the State alone can question the legality of the testamentary provision. 
But if the purpose be to protect the heirs or next of kin against disinheritance in 
favor of corporations, then the right of the disappointed heirs or next of kin to 
contest the gift is clear. In other words, as it has been expressed, if the limita- 
tion appear to be aimed at the powers of the corporation, the State alone may 
inquire whether it has been exceeded. But if the limitation be upon the powers 
of the testator, then he cannot exercise a testamentary authority denied him by the 
statute. In Be Stichiey's Will, 85 Md. 79, 60 Am. St. Rep. 308, and note 318- 
321 ; Hanson v. Little Sisters of the Poor, 79 Md. 434, 32 L. R. A. 293, and elabor- 
ate note. 



Smith v. Miller.* 

Supreme Court of Appeals : At Staunton. 
September 13, 1900. 

Trusts and Trustees — Deed to secure existing debts — Bond of later date. Al- 
though a bond bears date subsequent to the execution of a deed made to se- 
cure the existing debts of the grantor, it will be deemed to be secured by the 
deed if shown to have been given solely for debts existing at the time of such 
execution. 

Bonds — Consideration — Decedent's estate — Parent and child — Voluntary conveyance 
subject to grantor's debts. A bond given by a father to his son in lieu of the 
purchase-price of a tract of land which he had previously given to the son 
but not conveyed to him, and which he subsequently sold and conveyed to a 
third person, constitutes a valid debt against the father's estate, and cannot 
be questioned by his children to whom he voluntarily conveyed his land sub- 

* Reported by M. P. Burks, State Reporter. 



